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Summary

With the U.S. Census Bureau's release of the 2010
population counts, states are set to begin the pro-
cess of redrawing electoral district boundaries. Vot-
ers elect members to the U.S. House of Representa-
tives and to both chambers of the state legislature
from districts. How voters are grouped into these
districts therefore affects who the representatives
are and what policies representatives implement.

As a fundamental part of our democracy, federal and
state laws govern the redistricting process. The U.S.
Constitution mandates equal representation among
districts, and the Voting Rights Act of 1965 requires
that states provide minority groups an equa! oppor-
tunity to elect candidates of their choice, Most states
have secondary guidelines to govern and constrain
the redistricting process. The most common require-
ments are that districts adhere to political bound-
aries, preserve communities of interest, and be con-
. tiguous and compact.

... Michigan’s Jegislative redistricting laws have under-
gone a number of changes since adoption of the
1963 Michigan Constitution. Article 1V, Sections 2

“through 6, of the Constitution originally defined
- Michigan’s legislative redistricting approach. How-
“ever, in 1964, the U.S. Supreme Court found that

- standards used to create districts based on anything
other than population were in violation of the “one
man, one vote” provisions of the federal Constitu-
tion, and in 1982, the Michigan Supreme Court in-
validated Michigan’s redistricting provisions because
one requirement violated the Equal Protection Clause
of the U.S. Constitution and the other provisions were
non-severable from the violating section. Although
the Michigan Supreme Court prescribed criteria that
a special master used to draft the redistricting plan
after the 1980 census, it was not until 1996, when
the state legislature passed Public Act (PA) 463, that
Michigan again had guidelines for legislative redis-
tricting. These requirements comprise provisions for
a population variance of five percent above or be-
low the ideal district size,* upholding precedents re-

'The total state population, typically per the decennial census,
divided by the number of seats in a legislative body.

lated to the Voting Rights Act, preserving political
boundaries, contiguity, compactness, and single-
member districts.

Because the state legislature, with gubernatorial ap-
proval, has the authority to change state statute but
cannot change the state Constitution without a vote
of the people, redistricting provisions outlined in stat-
ute do not bind the legislature. Case in point: PA 221
of 1999, the Congressional Redistricting Act, estab-
lished guidelines for drawing Michigan’s congressional
districts, The guidelines comprised provisions for strict
population equity, upholding the Voting Rights Act,
preserving political boundaries, contiguity, compact-
ness, single-member districts, and numbering districts.-
In 2002, a group of voters challenged the redistrict-
ing plan that the 2001 legislature passed, contending
in part that the plan failed to comply with PA 221 of
1999. The Michigan Supreme Court, however, opined
that PA 221 of 1999 is not binding beyond the 1999
legislature because, in essence, when the 2001 legis-
lature approved the congressional redistricting plan,
the statute they passed superseded the provisions of
PA 221 of 1999. Thus, this opinion also puts PA 463
of 1996 in question.

Given how critical redistricting is to representative
democracy, Michigan legislators should use this re-
districting cycle to do more than redraw boundaries.
Legislators should draft a constitutional amendment
to reform the process and provide clear guidelines
for future redistricting. The Citizens Research Coun-
cil of Michigan recommends that the legislature in-
troduce a constitutional amendment to amend Sec-
tions 2 through 6 of Article IV of the 1963 Michigan
Constitution and enshrine in the constitution provi-
sions to:

» Recreate a redistricting commission,
» Limit redistricting to once per decade,

e Describe the appropriate redistricting procedures
and timeline,

» Increase transparency and public engagement,

¢ Protect electors’ right to challenge redistricting
plans,
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* Minimize population variance among districts,
» Ensure contiguous single-member districts,

 Create district boundaries that adhere to politi-
cal boundaries, and

» Protect communities of interest.

To ensure that the process occurs in a way that mini-
rnizes bias and to ensure that districts have the pre-
ferred characteristics, it is necessary to amend
Mlchlgan s Constitution with valid and binding lan-
guage. District boundaries determine from which
voters a candidate must gain support, creating an
incentive for a redistricting entity to try to bias dis-
tricts to advantage one group over another—called
gerrymandering. While it may be too difficult ta iso-
late the effects of gerrymandering to measure them,

most experts agree that gerrymandering distorts
voters’ choices and undermines the legitimacy of our
democracy. These experts argue that a transparent
redistricting process—outlined in a state’s constitu-
tion, offering opportunities for public engagement
and minimizing political control—can do much to
deter gerrymandering and uphold the integrity of
the political system. _

Unless valid constitutional provisions are adopted,
redistricting in Michigan will continue to occur in a
legislatively-devised and legislatively-adjustable
framework. This paper recommends that the legis-
lature take advantage of this redistricting cycle to

put in place constitutional standards to guide the .

redistricting process for future years.

vi CiTizens ResearcH CounNciL 0F MICHIGAN
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Introduction

It has been 29 years since Michigan had constitu-
tional redistricting guidelines, With Michigan having
lost population for the first time since the U.S. gov-
ernment began the census and significant population
shifts throughout the state redistricting will result in
significant changes to the maps of Michigan's legisla-
tive and congressional districts. Michigan legislators
should use this redistricting cycle to do more than
redraw boundaries. Legislators should draft a consti-
tutional amendment to reform the process and pro-
vide clear guidelines for future redistricting. This pa-
per suggests a comprehensive policy to do just that,
including provisions to recreate a redistricting com-
mission; increase transparency and public engage-
ment; and to minimize population variance, protect
minorities, adhere to political boundaries, ensure con-
tiguity, and protect communities of interest.

With the U.S. Census Bureau's release of the 2010
population counts, states are set to begin the pro-
cess of redrawing electoral district boundaries. Vot-
ers elect members to the U.S. House of Representa-
tives and to both chambers of the state legislature
from districts. How voters are grouped into these

districts affects the selection of representatives and

the policies that ultimately are implemented.

As a fundamental part of our democracy, federal and
state laws govern the redistricting process. The U.S.
Constitution mandates equal representation among
districts, and the Voting Rights Act of 1965 requires
that states provide minority groups an equal oppor-
tunity to elect candidates of their choice. Most states
have secondary guidelines to govern and constrain
the redistricting process. The most common require-

“ments are that districts adhere to political bound- 5

aries, preserve communities of interest, and be con-
tiguous and compact.

Michigan’s legislative redistricting laws have under-
gone a number of changes since adoption of the
1963 Michigan Constitution. Article IV, Sections 2
through 6, of the Constitution originally defined
Michigan’s legislative redistricting approach. How-

ever, in 1964, the U.S. Supreme Court found that
standards used to create districts based on anything
other than population were in violation of the “one
man, one vote” provisions of the federal Constitu-
tion, and in 1982, the Michigan Supreme Court in-
validated Michigan'’s redistricting provisions because
one requirement violated the Equal Protection Clause
of the U.S. Constitution and the other provisions were
non-severable from the violating section. Although

. the Michigan Supreme Court prescribed criteria that

a special master used to draft the redistricting plan
after the 1980 census, it was not until 1996, when
the state legislature passed Public Act (PA) 463, that
Michigan again had guidelines for legislative redis-
tricting. These requirements comprise provisions for
a population variance of five percent above or be-
low the ideal district size,* upholding precedents re-
lated to the Voting Rights Act, preserving political
boundaries, contiguity, compactness, and single-
member districts.

Because the state legislature, with gubernatorial ap-
proval, has the authority to change state statute but
cannot change the state Constitution without a voie
of the people, redistricting provisions outlined in stat-
ute do not bind future legislatures. Case in point:
PA 221 of 1999, the Congressicnal Redistricting Act,
established guidelines for drawing Michigan's con-
gressional districts. The guidelines comprised pro-
visions for strict population equity, upholding the
Voting Rights Act, preserving political boundaries,
contiguity, compactness, single-member districts, and
numbering districts. In 2002, a group of voters chal-
lenged the redistricting plan that the 2001 legisla-
ture passed, contending in part that the plan failed
to comply with PA 221 of 1999, The Michigan Su-
preme Court, however, apined that PA 221 of 1999
is not binding beyond the 1999 legisiature because,
in essence, when the 2001 legislature approved the
congressional redistricting plan, the statute they
passed superseded the provisions of PA 221 of 1999.
Thus, this opinion also puts PA 463 of 1996, the
statute defining legislative redistricting guidelines,
in question.
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To ensure that the process occurs in a way that mini-
mizes bias and to ensure that districts have the pre-
ferred characteristics, it is necessary to amend the
Michigan Constitution with valid and binding lan-

ture. Therefore, reapportionment is the realloca-
tion of seats, typically following an updated popula-
tion count. The federal government apportions con-
gressional seats among states and the states, in turn,

guage. District boundaries deter-

mine from which voters a candi- |

date must gain support, creating
an incentive for a redistricting en-
tity to try to bias districts to ad-
vantage one group over another—

may be too difficult to isolate the
effects of gerrymandering to mea-
sure them, most experts agree that
gerrymandering distorts voters’
choices and undermines the legiti-
macy of our democracy. These

experts argue that a transparent !

i
!
!
]

, ler— | House of Representatives
called gerrymandering. While it

Apportionment is the pro-
cess of determining how
many members of the U.S.

will represent each state,
and redistricting is the pro-
cess of drawing the districts

for those members as well .
as for the members of the :
state legislature.

are responsible for ensuring that

R there are set boundaries for each

seat’s district and that those dis-
tricts fulfill federal and, where ap-
plicable, state reguirements.
States fulfill this obligation through
redistricting, the process of redraw-
ing the geographic boundaries of
districts. States usually redistrict
legislative districts at the same time

| as congressional districts. Maps of
' Michigan’s congressional and leg-
. islative districts that legislators
. drew after the 2000 census can be

redistricting process—outlinedina |
state’s constitution, offering oppor-

tunities for public engagement and minimizing po-
litical control—can do much to deter gerrymander-

[ERL e R W

ing and uphold the integrity of the political system.

Apportionment vs. Redistricting

Apportionment is the process of determining how
many members of the U.S. House of Representa-
tives will represent each state, and redistricting is
the process of drawing the districts for those mem-
bers as well as for the members of the state legisla-

! found in Appendix A.
Reapportionment

The U.S. Constitution prescribes for the reapportion-
ment of congressional districts among the states.
There are 435 seats in the U.5. House, a number
that has not changed since taking effect in 1913,?
except for a temporary increase to 437 when Alaska
and Hawaii joined the union in 1959.% Article I, Sec-
tion 2 of the U.S. Constitution guarantees each state
at least one seat in the House of Representatives
and, following each decennial census, requires Con-
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CONGRESSIONAL AND LEGISLATIVE REDISTRICTING REFORM

gress to reapportion the remaining 385 seats among
the states based on population. Since 1941, Con-

gress has used the Method of Equal |
Proportions to reapportion seats.
See Appendix B for a description :
of this method.

The population that Congress uses
comes from the U.S. Census Bu-
reau and sums each state’s decen-
nial census resident population
with its portion of overseas U.S.
military and federal civilian employ-

provide.* The number of seats as-

signed to each state ranges from one in Alaska, Dela-
ware, Montana, ‘North Dakota, South Dakota, Ver-
mont, and Wyoming to 53 in California.

Because of a quickly growing population, Michigan's

Smce reachmg a hlgh of 19 that lagged that of other states.

| congressional representa- | Following the 2010 census, Michi-
. . gan was the only state to have a
' Michigan has lost congres- ! * pop nd, e 2 re
. b :me . Sult, lost one congressional district.
sional dIStI‘I'CtS following Thus, at the November 6, 2017
+ each decennial CeNSUSas a ' general election Michigan voters
- result of population growth
ees and their dependents living that lagged that of other
with them—data that employing |

federal departments and agencies - -

tives in 1960 and 1970,

states.

in 1900 to a high of 19 in 1960 and 1970 (see Chart
1). Since then, Michigan has lost congressional dis-

tricts following each decennial cen-
sus as a result of population growth

net population loss and, as a re-

will elect just 14 members to the
U.S. House. Despite the change,

* Michigan will still rank eighth in the
~ number of seats in the House. II-

lincis, Iowa, Louisiana, Massachu-

setts, Mlssourl, New Jersey, and Pennsylvania also
each will lose a seat, and New York and Ohio will
each lose two seats.’ Meanwhile, Texas will gain four
seats; Florida will gain two seats; and Arizona, Geor-

gia, Nevada, South Carolina, Utah, and Washington

number of-congressional districts climbed from 12

each will gain one seat.¢

: Reden Populatlon |

| Districts === Resident Population | -
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The Michigan legislature will redraw district bound-
aries in 2011 to better reflect the number and loca-
tion of Michigan residents. Map 1 describes the
significant Michigan county population changes since
the 2000 census. Because southeast Michigan has
experienced the largest decline in population rela-
tive to other regions in the state, congressional dis-

tricts in this region are most likely to be affected by
the state’s loss of a seat in the U.S. House. Although
the number of Michigan House and Senate districts
is constitutionally fixed, population changes within
the state over the last decade will require redistrict-
ing that shifts the distribution of seats from less- to
more-populous areas within the state.

more than 5% grawth

1% to 5% growth

within 1% change + or -

1% t0 5% decline

more than 5% decline
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State Approaches to Redistricting

The entity responsible for redistricting varies substan-
tially from state to state and between congressional
and legislative redistricting processes. To summarize
the approaches, this paper uses categorizations for
both congressional and legislative redistricting pro-
cesses that the Rose Institute of State and Local Gov-

Non-Legislative Political Control.

A group of
public officials create a redistricting plan that may
or may not be subject to legislative or gubernatorial
approval. In Arkansas this group comprises the
governor, secretary of state and attorney; in Ohio, it
is @ board of legislative appointees and executives;

ernment created.” Based at

Claremont McKenna College in Cali- !
fornia, the Rose Institute conducts : The entlty responSIbIe for
and publishes research on issues = Fedistricting varies sub- . |

related to the governance and poli- | stantially from state to |

tics of California. CRC uses the Rose :
Institute’s categorizations because :

of their attention to the subtle dif- gr essional and {EQIS!atwe

3 - O w"__m...“j

state and between con-

in Maryland, it is the governor and
an advisory committee of
. legislators.

Advisory Commission. The ad-

. visory commission drafts a redis-

-~ tricting plan or advises the legisia-
. ture on the creation of a plan that

ferences among processes. Inad- |
dition to the category descriptions,
U.S. maps that the Rose Institute
created provide a visual reference for understanding
the variation of approaches among states (see Maps
2and 3). .

* Standard’ Leglslatwe Process. A legislative com-
- mittee creates a redistricting plan and submits it, in
the form of a hill, to the full legislature. Upon final
legislative r:}pproval, the redistricting plan is subject to
gubernatorial veto. This is the process that Michigan
. and 19 other states use for legislative redistricting.

Legislature. The legislature, not a legislative com-
mittee, creates and passes a redistricting plan in bill
form that is subject to gubernatorial veto. This is the
most common redistricting approach. Forty states
use this process for congressional redistricting.

Total Legislative Control. The legislature cre-
ates and passes a redistricting plan; the governor
may not veto it. Two states use this process for
both congressional and legislative redistricting.

Legisiative System with Back-Up. The legisla-
ture is responsible for creating and passing a redis-
tricting plan that is subject to gubernatorial veto. If
the legislature fails to pass a plan by a certain date,
- the governor vetoes the plan, or the state supreme
court rules the plan invalid, a non-judicial entity—
secretary of state, a commission, etc.—assumes re-

sponsibility for creating the redistricting plan. Ten -

states use this process for legislative redistricting.

' redistricting processes.

. is subject to legislative approval
- and may or may not be subject to

gubernatorial veto, depending on
the state. In some states, the legislature may amend
the plan. The advisory commission comprises lead-
ers from each legistative chamber or individuals that
legislative or political leaders appoint and, at times,
individuals that the commission members elect. Two
states use this process for congressional redistrict-
ing; two for legislative redistricting.

Legisiature-Appointed Commission. The fegis-
lature-appointed commission comprises individuals
that members of the state legislature appoint and,
in some states, also individuals that the appointed
individuals elect. The committee creates a redis-
tricting plan that may or may not be subject to leg-
islative approval, depending on the state, and that
is not subject to gubernatorial approval. In some
states, the legislature may provide recommendations
to the commission and/or may amend the plan. Four
states use this process for both congressional and
legislative redistricting.

State-Appointed Commission, The state-ap-
pointed commission comprises individuals that the
governor and chief justice appoint and the majority
and minority leaders of each chamber—or individu-
als that the majority and minority leaders of each
chamber appoint. The state-appointed commission
creates a redistricting plan that is not subject to leg-
islative or gubernatorial approval. Three states use
this process for legislative redistricting.
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O Legislature

B Advisory Commission

Party-Appointed Commission. The majority and

minority leaders from each chamber appoint indi-
viduals to the commission and the appointed indi-
viduals elect additional individuals to the commis-
sion, or the state Republican and Democratic parties
appoint individuals to the commission—in some
states with input from the governor. The party-ap-
pointed commission creates a redistricting plan that
is not subject to legislative or gubernatorial approval.
One state uses this process for congressional redis-
tricting; two for legislative redistricting.

Independent Commission. An existing indepen-
dent state entity (i.e. Appellate Court Committee or
Auditor Committee) creates a list of candidates with

an equal number of Republicans and Democrats and -

a number of independents. Party or legislative lead-

_ ] Legisiature—hppninned Commission
Total Legislative Control _‘l Party-Appointed Commission

iE] Independent Cornmission

ers then choose or strike, respectively, names from
each political subpool. In California, a lottery is used
to select eight members from the list, with repre-
sentation from each political party; these members
elect six additional members. The independent com-
mission creates a redistricting plan that is not sub-
ject to legislative or gubernatorial approval. One
state uses this process for congressional redistrict-
ing; two for legislative redistricting.

Considerations of the Various Approaches

While no approach is ideal, entrusting redistricting
responsibilities to the legislature, the same entity
that is the chief beneficiary of the process, fosters a
process that seems to many to be inappropriate,
District boundaries determine from which voters a
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candidate must gain support, creating an incentive
for a legislature with redistricting authority to try to
draw districts that advantage incumbent legislators.
Additionally, conferring redistricting authority to the
legislature, a partisan entity by design, tempts the
majority legislative party to try to create a redistrict-
ing plan that advantages its party. Atthesametime,
independent redistricting bodies with equal repre-
sentation among political parties often deadlock: not
once during its 18-year existence did a majority of
the eight-member Michigan Commission on Legisia-

B Standard Legislative Process

B Total Legislative Contral
Legislative System with Back Up
B non-Legislative Political Control
[ advisory Commission

B Legislature spproved Commission
W State Appointed Commission
Party Appointed Commission
Independent Comimission

tive Apportionment agree on a redistricting plan;
following the 1960, 1970, and 1980 censuses, the
Commission split along partisan lines. And yet there
may still be benefits in using a non-legislative redis-
tricting entity in that it minimizes incumbent legisla-
tors’ ability to draw their own districts. Whatever
the responsible entity, if it does not agree on a plan,
another entity—in Michigan, the state Supreme
Court—will ultimately finalize the redistricting plan.
But even these secondary entities often have parti-
san leanings. For example, in Michigan political par-
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ties nominate Supreme Court candidates -who, if
elected, ultimately hold oﬁ‘ ice wnthout expllqt pohti—:
cal affiliations.

In choosing the type of entity responsible for creat-
ing redistricting plans, states make decisions about
the size of those bodies. According to the Brennan
Center for Justice, “Redistricting bodies range in size
from 424 legislators in New Hampshire to just three
executive officials in Arkansas.” There is-no magic
number; and if a state assigns redistricting respon-
sibility to an existing "entity, such as the Iegislature
state creates a unique entity, a size of 7to 15 Il‘ldl-
viduals may be ideal to foster productivity while hav-
ing enough members to represent the state’s diver-
sity in terms of geography, ethnicity, race, etc.?

The size of the redistricting entity is also important
because it can dictate the challenges the entity will
face. Anodd number prohibits deadiocked decisions,

| but it may also resultin one political party holding a
majority. In statesin which the responsible entity is

the legislature, the legislature and governor (if con-

trolled by the same party), or:a commission with

unequai poiitical representation, a smgle party will
dominate the redistricting process: - If the respon-
sible entity has an even number of members, it is
possible to achieve equal political representation but
it is also more likely that there will be a stalemate.
To avoid gridlock, some states that use an entity
with equal political representation also appoint a
tiebreaker acceptable to both parties, which in prac-
tice will be someone nonpartisan or willing to act in
a nonpartisan fashion.
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Michigan’s Approach to Redistricting

Although today the Michigan leg- -
istature creates congressional !
and legislative redistricting plans,

Michigan Constitution creates an

independent Commission on

drawing districts for the state’s :
38 Senate and 110 House seats.

However, in 1982 the U.S. Su- ©

preme Court ruled that appor-

tionment based, to any extent,
Article 1V, Section 2 of the Michigan Constitution di-
rects—violates the Equal Protection Clause of the
U.S. Constitution.® Because of the non-severability

n 1964 the U S Supreme

- land area—as Article 1V, Sec-

- Equal Protection Clause of the
" U.S. Constitution.

on land area—as

between Sections 2 through 6 of Article IV, in 1982

the Michigan Supreme Court in-

- validated the redistricting provi-
. sions of all five sections.*® Since

' Court ruled that apportion- - then, the state legislature has

this has not always been the '

case. Article IV, Section 6 of the | MeNt based, to any extent, on

attempted to carry out both con-

- gressional and legislative redis-
‘ j tricting.
. tion 2 of the Michigan Consti- |

Legislative Apportionment and ; : i :
assigns it the responsibility for tution directs—violates the

. When legislators propose a redis-
© tricting plan, they do so by intro-
i ducing in the House or Senate a
! bill that includes the details of
© one or more plans. The bills are
* referred to the House and Sen-
ate committees responsible for redistricting; in 2011
these committees are the House Redistricting and
Election Committee and the Senate Redistricting
Committee. Each committee comprises nine mem-
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bers, who the respective majority leaders appoint to
two-year terms, Within 60 days of the enactment of
a congressional or legislative redistricting plan, any
elector may apply to the Michigan Supreme Court
for review of the plan.'! If the pfan fails to comply
with existing laws, the Michigan Supreme Court may
modify or remand that plan to a special master for
further action.? '

If the state legislature and governor have not adopted
congressional and legislative redistricting plans by
November 1 of the year following the decennial
census, the majority or minority leaders of either
chamber or a political party may request that the

Michigan Supreme Court create the plan.®® The Michi-
gan Supreme Court then has until April of the fol-
lowing year—the second year after the decennial
census—toc develop a plan. Following the 1990 cen-
sus, political control of the Michigan Legislature was
divided and the legistature was unable to reach con-
sensus on a redistricting plan; therefore the Michi-
gan Supreme Court created the legislative redistrict-
ing plan.** After the 2000 census, the same political
party controlled the state legislature and the
governor’s office, a redistricting plan was adopted
and the Michigan Supreme Court upheld the plan
against legal chalienges.
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Federal Requirements for Redistricting

The federal government provides minimal restrictions
on states’ redistricting processes. The U.S. Consti-
tution mandates equal representation among dis-
tricts, and the Voting Rights Act requires that States
provide minority groups an equal opportunity to elect
candidates of their choice.

Population

The Equal Protection Clause of the Fourteenth
Amendment to the U.S. Constitu-

"a total variation of more than 10 percent®® and has

indicated that a total variation of 16.4 percent may
“approach tolerable limits.”® On average, current
legislative districts have a total variation of seven
percent (Table 1 on page 12). Michigan statute
permits legislative districts to be greater or less than
the ideal district size by up to five percent, for a
total variation of up to 10 percent.?!

In addition to the ambiguity regarding equity in size,
there may exist ambiguity regard-

tion requires that every U.S. citi- |

i ing the popuiation on which size is

and legislative representation.

challenges.

uity among congressional district

zen receive equal congressional | 1he U.S. Constitution man- | pased. The federal government

. dates equal representation
However, defining “equal” presents | among districts, and the
The U.S. Supreme ) ) ! .
Court has ruled that the only per- | YOting Rights Act requires

missible deviation from strict eq- | that States provide minor-

ity groups an equal oppor-

~population:within a given state is
*'the deviation necessary to comply tunity to elect candidates of -

- thelr choice.

uses the apportionment population
described previously to apportion
congressional seats, while most
states, including Michigan, use the
decennial census resident popula-
tion as the base for redistricting.
: States may use alternative popu-
i lation bases for redistricting as long

‘with the Voting Rights Act and

,-:y state requ”'ements such as com- e e e e et

- -pactor contlguous districts.”® One
= might imagine ‘that such a rule could lead to wide

- . variation among district sizes in a state, but existing
= technologyand congressional districts’ large sizes

: make it possible to create districts with little to no
population variation. Following the last two cen-
suses, most states drew congressional districts with
variations of just one person.’® Current congres-
sional districts have total variations'” of no more than
0.6 percent from the ideal district size within a given
state (see Table 1 on page 12). However, because
the U.S. Constitution apportions at [east one con-
gressional seat to even the smallest state, congres-
sional districts among states have a total variation
of 38 percent.

To provide flexibility in drawing legislative districts
that fulfill other federal and state requirements, the
U.S. Supreme Court has held that, when there ex-
ists meaningful state requirements or unique geo-
graphical features, legislative districts may have
variations farger than those permitted for congres-
sional districts.!® The U.S. Supreme Court generaily
requires justification for legislative districts that have

; as the state uses the alternative
base uniformly? and the resulting
districts reflect districts that could
be produced using the census resident population.®
Alternative bases include the population of residents
of voting age, the population of citizens of voting
age, the population of registered voters, the popu-
lation of voters who participated in a recent election

“or set of elections, and the population determined

by a state-conducted census.®

Regardless of the population base that a state uses,
because federal and state laws limit the right {o
vote—based on, for example, age, citizenship, crimi-
nal conviction, etc.—and because enfranchised and
non-enfranchised people do not reside evenly among
geographic areas, the ratio of people to eligible vot-
ers varies among districts.?* This variation combined
with use of the decennial census resident popula-
tion can significantly impact the weight of individual
votes in some districts. For example, the census
counts incarcerated individuals in the locations where
they are imprisoned. Because not all prisoners are
enfranchised, this inflates the voting power of dis-
tricts that have prisons, and because some prison-
ers are enfranchised, this reduces the voting power
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in districts whose residents are incarcerated. The
Equal Pratection Clause does not prohibit redistrict-
ing plans with equal populations and yet unequal
numbers of enfranchised people.

Equal Opportunity

Ensuring minority groups an equal

opportunity to elect candidates of e

whether a minority group may comprise individuals
of multiple racial groups if they do not share a com-
mon language.®

Section 2 concerns whether equal opportunity ex-
ists, not whether the redistricting entity intends to
provide or deny equal opportunity. Thus, rather than

focusing on a redistricting entity’s
—+ motivations, the extent to which

their choice is one requirement that

Fifteenth Amendment to the U.S.
Constitution prohibited voting re-
strictions based on race. However,
southern states used poli taxes, lit-

ch ne it that - Ensuring minority groups
may Inauce variation among distrl i
populations. Passed in 1870, the | an equal opportunity to

elect candidates of their | ment has violated the Voting

. choice is one requirement .

that may induce variation

i

members of a minority group have
been elected to public office can
indicate whether or not a govern-

Rights Act with its redistricting
plan. If, in a given district, there
is a history of the minority group’s

eracy tests and other means to con-

among dlsmd: p opulations. preferred candidate being de-

tinue to disenfranchise African
Americans. It-was not until passage of the Voting
Rights Act of 1965 that minorities received protec-
_tion from discrimination in voting practices.

.. Sections 2:and 5 of the Voting Rights Act are par-

= ticularly relevant to the redistricting process. Sec-

" tion 2 requires that states provide minority groups

¢ an equal opportunity to elect candidates of their

« choice. Three determinants, called the Gingles fac-

. tors, descnbe for which groups states must provide

* equal opportunity:

« Minority groups that are large enough and
geographically compact enough to constitute
a majority of the voting age population in a
single-member district;*

* Minority groups whose members have a his-
tory of voting for the same candidate; and

+ Minority groups in districts where the ma-
jority group votes as a bloc to the extent
that it usually defeats the minority's pre-
ferred candidate.?

Minority groups may comprise individuals of a racial
or language group, but there is no consensus on

— feated after receiving the major-
ity of votes in the predominantly minority precincts
and few votes in the predominantly majority pre-
cincts, then it is likely that the district violates the
Voting Rights Act.

Similarly, Section 2 concerns elections in which mi-
nority and majority groups prefer different candi-
dates, not the reasons for voters' preferences. Thus,
a minority group’s preferred candidate does not need
to be of the same race or language as the group.”
If the candidates in a given election are of the same
race and language and yet the candidate that the
minority group prefers loses, this could be evidence
of a violation. In determining whether a minority
group’s vote has been diluted, the courts must con-
sider the totality of circumstances.®®

While there is no single quantitative way to prove
that a redistricting plan provides equal opportunity
to minority groups, proportionality may provide evi-
dence in support of a plan. Proportionality is the
percent of districts in which the minority group is
the predominant group compared to the percent of
the total population that the minority group repre-
sents. This measure is also used in Section 5 of the
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Voting Rights Act to help identify jurisdictions in which
minority groups are at risk of experiencing discrimi-
nation. The jurisdictions covered under Section 5
(see Map 4) may only change their election prac-
tices, including district boundaries, with the approval
of the U.S. Attorney General. This means that the
U.S. Attorney General must review all redistricting
plans affecting these jurisdictions before suich plans

may be impiemented. In Michigan, only Clyde Town-

ship in Alfegan County and Buena Vista Township in
Saginaw County are subject to these restrictions.3!

Although progress has been made over time, mi-
norities stifl struggle to win elections in districts that
majority groups dominate. According to the Ameri-
can Civil Liberties Union, “Throughout the 1970s and
1980s, only about 1% of majority white districts
elected a black candidate.... The number of blacks
elected to state legislatures increased after the 1990
redistricting, but the increase was the result of the
increase in the number of majority black districts.”
In 2000, majority white districts elected only four of
the 38 black members of Congress, and majority
white districts elected none of the Latino members
of Congress.??
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State Requirements for Redistricting

In addition to the federal population and equal op-
portunity requirements, states may adopt second-
ary guidelines to govern and constrain the redistrict-
ing process. The most common requirements are
that districts adhere to political boundaries, preserve
communities of interest, and be contiguous and com-

Adhering to political boundaries minimizes the bur-
den on local governments to administer elections

~ while simplifying the organization of political juris-
.. .dictions for voters. However, it also may make it

more difficuit to provide opportunities for minori-
ties, preserve communities of interest, and create

pact (see Table 2). These re-

competitive districts. Similarly,

quirements are based on the idea
that a single elected official should
represent those with shared char-
acteristics and interests, and, in
doing so, the representative may
be more responsive to local needs.

| The most common require-

| ments are that districts ad- |

hel ) i pact nature of predominantly
here to political boundaries, |

because of residential patterns of
political segregation and the com-

Democratic urban jurisdictions,

preserve communities of preserving political boundaries may

interest, and be contiguous . create a Republican bias;* this
4 d i

Additionally, such requirements

can decrease the time it takes for !

candidates and voters to travel to .. ...

the various parts of the district.

While requirements can make gerrymandering more

difficult, adding state requirements may make it more

.- difficult to:abide by federal requirements, and fulfill-
ing one state requirement may require neglecting

. other state requirements.

Commonly Used Requirements

*Michigan and many other states use the following
“common redistricting standards as guidelines for
redistricting plans.

Political Boundaries

Many states require redistricting plans to respect
political boundaries, such as the boundaries of a
county, township, or city. This type of requirement
may take a number of forms:

e Preserve all county boundaries;

e Break no more than a specific number of county
boundaries;

¢ Maintain county boundaries; if the redistricting
plan must break a county boundary, maintain
city and township boundaries; if the redistricting
plan must break a city or township boundary, do
so in such a way that maximizes compactness—
this is Michigan’s approach.®

. and compact.

i phenomenon is discussed in more
. detail later in this paper.

Communities of Interest

A redistricting plan that preserves communities:of
interest places into the same districts individuals
within close proximity to one another, who share
cultural, economic, ethnic, political, religious, or so-
cial ties. Communities of interest may be difficult to
define, because shared interests may not be obvi-
ous and people’s interests change. To preserve com-
munities of interest, some suggest preserving cen-
sus tracts, which generally have populations that
share meaningful characteristics; others suggest
asking communities to identify themselves.

In every census between 1940 and 2000, about ane
in every six-households received a long form, which
asked approximately 50 questions more than the
short form.* White the short form’s questions cen-
ter on basic demographics (gendet, age, and race),
the long form’s questions generated information
about households’ socioeconomic and housing char-
acteristics, information that may be useful in identi-
fying communities of interest. Although the 2010
census did not use the long form, those states that
have used the long form data in the past o identify
communities of interest may now use the American
Community Survey, which provides comparable data
based on sampling rather than a full census and
available on a more frequent schedule—annually
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rather than once per decade. Even without the
American Community Survey, the type of informa-
tion that the Census Bureau provides states for re-
districting purposes—commonly referred to as PL 94~
171, the public law that required the Census Bureau
to distribute the information—will not change. PL
94-171 was based on the short form in 2000.7 Thus,
the 2010 census data that states use in 2011 redis-
tricting will have a similar level of detail as the 2000
census data that states used in 2001 redistricting.

Contiguity

In a contiguous district, there is the ability to move to
any location within the district without leaving it. Ifa
body of water separates land in a district, the district
Is contiguous if a bridge runs across the water. A
district with an istand is contiguous if the island is

DESTRICT

hitp://rkn. buffalo.edu/maps/reference.cfi

part of the same district as the closest mainland or, in
Michigan, if the island is part of the same district as
the county in which the isfand is located.® Because
political boundaries are not always contiguous, pre-
serving political boundaries may lead to noncontiguity.
New York State Senate District 60 is one example of
a noncontiguous district, It comprises an island and
three separate geographic areas on the mainland, the
white sections indicated in Map 5.

Compactness

: Districts that are compact minimize the distances

among district residents. Although most states that
require compact districts do not specify how to mea-
sure compactness,® there are many such measures,
Applying multiple measures to the same district may
lead to different conclusions about the district’s com-
pactness. Some popular measures include:

« Shape: Districts in the shape of a circle, square,

ot hexagon are more compact.®

s Boundaries: Districts with smoother rather
than squiggly boundaries are more compact.

s Perimeter: Districts with smaller perimeters are
more compact.

* Area: The closer a district’s area is to the area of
the smallest circle or polygon that can be drawn
around the district, the more compact the dis-
trict. This is the measure that Michigan uses.*

e Perimeter and area: The closer the area of a dis-
trict is to the area of a circle with the same pe-
rimeter, the more compact the district.

» Dispersion: The more equal the height and width
of a district, the more compact the district.

s Shape and population: The closer a district’s
population center is to the geographic center of
the district, the more compact the district.

Because maximizing compactness may prohibit meet-
ing other requirements, states may require that each
district individually, the sum of all the districts, or
the districts on average simply meet some compact-
ness threshold.”? As previously mentioned and as
discussed in more detail later in the paper, requiring
compactness may create a Republican bias in a re-
districting plan.
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Lesser Used Requirements

While Michigan and many other states use the most
common redistricting standards as guidelines for
redistricting plans, a few states use a number of
less common principles: limiting the use of certain
data, drawing competitive districts, respectmg geo-
graphic boundaries, nesting house districts in sen-
ate districts, engaging the public, o

avoiding multi-member districts :

use of incumbent residence addresses attempt to
eliminate these types of gerrymandering.

While these requirements attempt to instill integrity
into redistricting processes by minimizing political
motivations, there is no reliable evidence of their
effectiveness. First, members of redistricting bod-
ies likely know the location of legisiators’ residences

and may consider those locations

' regardless of provisions instruct-

and redistricting on a decennial :
basis.

Data

A few states, not including Michi-
gan, have redistricting require-
ments specifying what data a re-
districting entity may reference in

drawing district boundaries. Some a.n d moderate eIeCted. (.)fﬁ—
i cials, decreased political

Although researchers have
- not achieved consensus on
the effects of competitive |
district requirements, pro- !
ponents of competitive dis-
tricts cite many benefits, in- |
cluding more responsive

: ing otherwise. Second, such ef-
. forts are not foolproof because

voters move. Thus, with time, the
effects of redistricting based onthe

. location of individual residences
. fades. Term limits compound this

challengé because they make it
difficult to anticipate the optimal
boundary lines given that future
candidates are unknown,

states prohibit consideration of any
person’s resirlnnr‘n nthare nnlu ;

(R W L 3§ W] L W

prohibit considering mcumbents‘
residences but not the residences :
of potential candidates.® Arizona .
prohibits the use of incumbents’
residence data but permits the use of party registra-
tion and voting history data after the “initial phase
of mapping.™ Similarly, Montana prohibits “in the
development of a plan” the use of data on incum-
bents’ residences, registered voters’ political affilia-
tions, previous election results, and partisan politi-
cal voter lists. Iowa prohibits the use of data on
* incumbents’ residences, previous election results, and
demographics other than population, unless required
by federal faw.* Idaho only allows its redistricting
entity to consider population data.

In restric'ting a redistricting enfity’s use of data, these
requirements seek to minimize district boundaries

that disproportionally advantage specific individuals

or groups. District boundaries determine from which
residents a candidate must gain support. A redis-
tricting entity may stretch or contract district bound-
aries to place a given incumbent among his pre-
ferred constituency, to separate an incumbent from
his preferred constituency, or to place two incum-
bents in the same district, forcing them to compete
against one another. Reguirements to prohibit the

- corruption, basic fairness, !
'~ and increased participation |
in elections.

i Competitive Districts

. A competitive district is one in
. which candidates from each of the
- -1 dominant political ‘parties have a
reasonable chance of winning the general election.
Districts with relatively equal numbers of Democrat
and Republican voters may breed competition by
building confidence among members of the party
that is not in power that they have a chance of elect-
ing their preferred candidate and by instilling inse-
curity in members of the incumbent party that their
preferred candidate may not be elected.

Although researchers have not achieved consensus
on the effects of competitive district requirements
{see “"Competitive Districts and Political Polarization”
on page 24), proponents of competitive districts cite
many benefits, including more responsive and mod-
erate elected officials, decreased political corruption,
basic fairness, and increased participation in elec-
tions. Competition may incent incumbent represen-
tatives to respond to constituents’ preferences, be-
cause voters can hold them accountable at the next
election. Competitive districts may discourage ex-
treme political candidates because they have diffi-
culty appealing to centrist swing voters. At the same
time, competitive districts may limit political corrup-
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tion by limiting one party’s control of a given dis-
trict. Perhaps most importantly, though, “competi-
tive districts appeal to our sense of fairness.”® For
all these reasons, some believe that competitive dis-
tricts may rmprove voter turnout.®

In addition to disagreeing about the benef‘ ts, oppo-
nents of competitive districts argue that competitlve
districts do not necessarily foster

competitive elections. Inthe short |

with geographic boundaries results in districts that
comprise individuals who live near, in, or on a com-
mon natural feature, share a common interest, and,
therefore, may merit a common representative.

Mesting

Nesting is the process of drawing lower legislative
chamber districts within higher leg-
islative chamber districts. It re-

and an existing public platform—

i

may clinch a wide-margin victory |

for the incumbent despite competi-

tive-district engineering. Over the

¢
i

i

years, voters may change their !

preferences or move, rocking the | ag evidence when defend- :

run, the advantages of incum- | EffOl’tS tO mStIH transpar-

bency—such as name recognition | €ncy and public engage-

' ment in the redistricting

process educates the pub-
lic about the redistricting
process while also serving

quires the number of lower legis-
lative chamber seats to be a
multiple of the number of higher
legislative chamber seats. Because
of this, nesting currently is not
possible in Michigan. While nest-

¢ ing simplifies the organization of

poiitical jurisdictions for voters, it

“political balance of a district de- !
signed to be competitive, :

States pursue competitive drstr[cts

using a variety of approaches. Some states require

the redistricting entity to consider district competi-
-tiveness as-one of a number of priorities.™ Others
= prefer to let competitive districts evolve-more or-
- ganically by:simply prohibiting their redistricting bod-
- -ies from using data about voter political affiliations,

except when necessary to adhere to the Voting Rights
- Act and even though members of redistricting bod-
ies likely understand voting patterns without data.**
Stiill another approach is setting a threshold of the
number of districts that must be competitive or the
minimum level of competitiveness required in each
district. Michigan has no requirement encouraging
or discouraging competitive districts.

Geographic Boundaries

Although Michigan does not, some states require that
district boundaries follow geographic boundaries.
This is the most impartial redistricting requirement
that a government can use because, for the most
part, governments do not set the location of natural
features like mountain ranges, rivers, and lakes.
However, if a government values districts that pro-
vide opportunities for minorities, are competitive,
etc., random assignment may not foster such dis-
tricts. And yet requiring district boundaries to align

ing the plan in court.

. may also limit variety in represen-
. tation by using the same constitu-
* ency groupings for both chambers.

Transparency and Public Engagement

An open redistricting process can develop trust be-
tween redistricting entities and the public, possibly
minimizing lawsuits and increasing participation in
the democratic process. As of 2006, 35 states re-
quired some form of transparency in their redistrict-
ing processes, usually through public hearings.*?
Because the Michigan legislative committees respon-
sible for redistricting are standing committees, their
meetings are open to the public. Open meetings
are the extent of Michigan's redistricting transpar-
ency requirements.

States may engage the public in many other ways.
Some states solicit feedback on redistricting plans
while others consider plans that members of the
general public design.’® States can also require re-
districting bodies to report the motivations for their
plans or distribute a record of all redistricting meet-
ings. This type of information educates the public
about the redistricting process while also serving as
evidence when defending the plan in court. How-
ever states engage the pubiic, it comes at the cost
of time. Moreover, public engagement may make it
more difficult for redistricting entities to make good
policy decisions that are politically unpopular.
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Multi-Member Districts
Multi-member districts are districts with two or more

representatives. Federal law prohibits multi-mem- -

ber congressional districts, but some state and many
local governments still use muiti-member districts.>
Michigan does not use multi-member districts for
state legisiative offices.

Governments that use multi-member districts may

require that each district has the same number of
representatives, or they may allow the number of
representatives to vary by district. Multi-member
districts are very compatible with nested districts in
that the higher and lower legislative chamber dis-
tricts may have the same boundaries, but the higher
legislative chamber district will have one represen-
tative while the lower legislative chamber district will
have more than one representative.

Using multi-member districts may help preserve po-

litical and geographic boundaries as well as commu-
nities of interest, but it can make it more difficult to
abide by the provisions of the Voting Rights Act.
Because multi-member districts are larger than
single-member districts, redistricting entities may
divide fewer political boundaries, geographic bound-
aries, and communities of interest than single-mem-
ber districts. At the same time, combining multi-
member districts with a typical voting method, in
which each elector submits one vote for each pre-

- ferred candidate, may make it more difficult for mi-

nority groups to elect a candidate of choice. Thisis
because the majority group’s preferences can domi-
nate repeatedly, electing the majority group’s pre-
ferred candidates for every open seat.

One_adaptation of multi-member districts is the
floterial district, which is a district layered on top of
portions of muitiple single-member districts such that
parts of each of the single-member districts have

ineff: www.fairvote org/where-instant-runeffis-used -
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more than one elected official.® Floterial districts
are useful in fulfilling competing redistricting require-
ments. For example, if a state requires the preser-
vation of political boundaries, has an ideal district
size of 100,000, and has contiguous cities with popu-
lations of 150,000 each, the state can fulfill both
federal and state requirements by creating a single-
member district in each city and a floterial district of
150,000, comprising 75,000 from each city.5 Each
district meets the federal requirement of equal popu-
lation and the single-member districts maintain po-
litical boundaries. Moreover, the 300,000 voters co-
operatively elect three representatives, conforming
to the voting power standards that the ideal district
size establishes.

Approval Threshold

Although most states reguire a simple majority of
the redistricting entity’s members to vote in support
of the redistricting plan for it to take effect, some
require a super-majority. California, Connecticut and
. Maine require two-thirds super-majorities, while Mis-
% souri requirés a 70 per-
.- cent supermajority.s’
< Supermajofity require-
i ments may.create an
¢ incentive for biparti-
+ sanship in'drafting re-
7 districting“plans, but
they do not 'safeguard
against gerrymander-
ing. Instead, mem-
bers of the redistrict-
ing entity, particularly
if the redistricting en-
tity comprises legisla-
tors, may collude to
protect all incumbents,
regardless of political
party. Supermajority
requirements also
make a stalemate
more likely.

Frequency

While most states re-
district once per de-

cade, a few states redistrict more often (see Maps
6 and 7). Michigan law requires legislative redis-
tricting once every ten years, beginning November
1, 2001, to coordinate with the decennial census.
PA 221 of 1999 stated the same reguirement for
congressional redistricting, but the Michigan Supreme
Court ruled in 2002 that this law was not binding
beyond the 1999 legisiature,*® leaving the legisla-
ture free to redistrict more than once per decade.

' . Nineteen states prohibit redistricting more than once

per decade for state legistative districts, and four do
the same for congressional districts. Requirements
permitting redistricting more than once per decade
may only allow mid-decade redistricting under spe-
cial circumstances, or they may allow redistricting
as often as the responsibie entity prefers.

The most famous case of mid-decade redistricting may
be the 2003 Texas congressional plan. In 2002, for
the first time in 130 years, Republicans won majori-
ties in the Texas House and Senate.® Upon taking
office in 2003, the legislature redrew Texas's congres-
sional districts, which the Democrat-controlled legis-

#l Once per Decade
0 At Any time
Unclear

[ Na Law
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B Once per Decade
[ At Ay time
unclear

U No Law

lature had drawn in 2001. The U.S. Supreme Court
- upheld all but one of the redrawn districts.®

There are advantages and disadvantages to redis-
tricting more than once per decade. The advantage
is the ability to maintain districts that reflect federal
and state requirements. The disadvantage is that it
enhances gerrymanders’ abilities to respond to new
threats and opportunities, Frequent redrawing also
distorts elected officials’ accountability to their con-
stituents given the potential for ongoing shifts in
voters among districts.

Prioritizing among Requirements

There is no standard among states for prioritizing
the various redistricting requirements, and many
states do not formally prioritize their requirements.
Redistricting requirements often conflict, so identi-
fying a formal prioritization builds consistency into
the redistricting process and protects against gerry-
mandering that selectively fulfills some requirements
over others, At the same time, there is no best way
to prioritize among the various requirements. Michi-
gan does not prioritize among its legislative district
guidelines, but, when in effect, PA 221 of 1999 used

the following
prioritization for con-
gressional district guide-
lines, in order of preemi-
nence: equal popuiation,
equal opportunity to
elect candidates, conti-
guity, adherence to po-
litical boundaries, and
compactness.

Schedule

States generally have
similar start and end
dates for their redistrict-
ing processes, although
exact deadlines may
vary. By April 1*tof the
year following the cen-
sus year, the U.S. Cen-
sus Bureau releases to
the states block-level
data. Some states wait
until this point to begin the redistricting process, while

- others, particularly those that create unique redis-

tricting commissions, may begin selecting cormmis-
sion.members before they receive their census data.®?
Thefiling deadline for a state’s primary election in
the second year after the decennial census is the
most common deadline for finalizing redistricting
plans.®® In Michigan, the deadline for legislatively
created plans is November 1% of the year following
the decennial census. However, it may behoove a
state to finalize plans before its deadline in an effort

. fo address legal objections before plans are needed.

Interim deadlines are also helpful and important.
According to the Brennan Center for Justice, “The
amount of time that each state devotes to each part
of the redistricting process can affect the resulting
district lines. For example, states that allow rela-
tively little time for the primary redistricting body to
negotiate over various proposals may be more prone
to deadlock, leaving responsibility for the final dis-
trict lines to the courts or other backup institutions.
In states with more time, on the other hand, public
hearings may reveal unintended consequences of a
particular proposal, and allow the primary redistrict-
ing body to adjust the map accordingly.*
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New York Assembly District 131 after the
2000 Redistricting

gle*
_ ity I thrs was’ the L
gerrymandermg, as’ many charge i is an example-_ D

Source: Citizens for a Better New York, Inc. Current
Gerrymandering, www.cbenv.org/gerry.um.

CiTrizeEns Restarnc Counciy oF MICcHIGAN 23



CRC REePORT

y- indicate the extent to WhICh the redlstrlctlng' entity.”
rymandered the districts. However, as with shape: ir--

‘eral:and: state requ1remen13 areot ]usthable
: ::are no ! JudICIEI"\/ dlscernlble and manageable

'ﬁo_ltlbai boundary breaks.. What's-more, whileigerryman=
ders may. cross political boundaries in-erder.te: -J_nclude or-

" a¢ evidence that Repubilcans gerrymandered the '2'001 re-' '
dlstnctlng plan. )
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'. -members of the U. S House and Senate are mcrea gly |- Corr ion, Voter Turnou : and Pub : ,Trust There .
. "pohtlcally polanzed there is ne ewdence that th > ; : ey i

Instittiion has fotind gerrymanderlng-s Fole in élettoral com-
petltlon t0'be minor; |f not: mmgmf cant Rather he b
.of .

onférenice of State Legisigtures. “Hands-On’ Redlstf:eUng Slmulatlen ":
Provrdence Rhiode Istand: Web: 28" Mat.” 2011 32 W, ncsl ot Sj0]9,

_ m Mebonald, MlchaeIfD ! :

" Web. 3E:Mar 2001 Rty : Gerrymandering.pdf.: - O
- "Chen, Jowei and Rodden, Jonathan “Tob[ers Law Urbanization and Electoral Blas Why Compact Ccnt:gueus Districts arg: Bad s

" for the Democrats " 4 Nov. 2009: 1. Web. 6 Feb 2011 WWW. stanford edu s GWE! ldent;ﬂed df.
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Recommendations

- Michigan’s constitutional legislative redistricting rules
are invalid; its statutory guidelines are not binding
for congressional redistricting; and it is uncertain
whether its legislative redistricting guidelines are

binding. Unless valid constitutional provisions are |

adopted, redlstrlctlng will continue

strengths and correct for the key weaknesses of the
Commission on Legislative Apportionment.

« Recreate a commission to conduct redis-
tricting. The commission should comprise an
odd number of members, with the majority and

to occur in a legislatively-devised
and legislatively-adjustable frame-
work. To replace Michigan’s exist-
ing constitutional language re-
quires a legistature-referred or
voter-initiated proposal or revision
at a constitutional convention.
Given that the voters just rejected

the calling of a constitutional con~ :
vention, it would be prudent at this
time for a constitutional amend- !

ment to be introduced to amend

A constitutional amendment

amend Sections 2 through
6 of Article IV of the 1963
Michigan Constitution, and
' PA 463 of 1996 should be

- statutorily amended to fully
- implement the new consti-
. tutional provisions.

' should be introduced to

i

minority leaders of each chamber
appointing two individuals and the
appointed individuals electing a

“member who is unaffiliated with

any political party. Just as is cur-
rently provided in Article IV, Sec-
tion 6, “Vacancies shall be filled in

-the same manner as for original

appointment.” Most states that use

- a commission for redistricting em-

ploy an odd number of members,
which helps avoid deadlock, and

i sizes range from 3 to 18.%5 The

Sections 2 through 6 of Article IV

of the 1963 Michigan Constitution,

T oAV TR Tl 1 \.aull

and PA 463 of 1996 should be statutorily amended
to fully implement the new constitutional provisions.

Redistricting Commission

Article IV, Section 6 of the Michigan Constitution cre-
ates an independent, party-appointed Commiission
on Legislative Apportionment and assigns it the re-
sponsibility for drawing legislative districts. How-
ever, the Michigan Supreme Court invalidated the
Commission as part of its 1982 ruling that invali-
dated all the constitutional redistricting provisions
in Sections 2 through 6. Moreover, not once during

its 18-year existence did a majority of the 8-mem-

ber Michigan Commission on Legislative Apportion-
ment agree on a redistricting plan; following the
1960, 1970, and 1980 censuses, the Commission
split along partisan lines.

While the 1961 state Constitutional Convention did
much admirable work, the problems with the Com-
mission on Legislative Apportionment were appar-
ent immediately. The primary chalienge was that,
with an even-numbered membership, there was no
way to resolve deadlock. The following recom-
mended provisions suggest a return to an indepen-
dent commission in such a way as to maintain the

‘ - commission should conduct both
~congressional and legislative redistricting.

« Maintain the safeguard for the represen-
tation of a prominent third political party.
In describing the composition of the Commis-

. slon on Legislative Apportionment, Article IV
- Section 6 expands the commission to accommo-
date representation of a third political party if
that party becomes significant, as evidenced by
a gubernatorial candidate of the party receiving
more than 25 percent of the most recent gen-
eral election vote. Such a provision should be
preserved under a constitutional amendment.
However, rather than allowing the third political
party to appoint the additional four commission-
ers, as the Michigan Constitution now states, the
amendment should assign the responsibility to
the gubernatorial candidate.

« Maintain the requirement for geographic
diversity among commissioners. Article IV,
Section 6 also requires that Commission of Leg-
islative Apportionment members reflect the di-
versity of the state, creating a commission that
comprises an equal number of representatives
from each region of the state. A constitutional
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amendment should similarly strive for geographic
diversity among commissioners.

Maintain the requirement that commis-
sioners be registered voters. This standard
helps to ensure that commissioners are, at the
most basic level, active members of their de-
mocracy and have a vested interest in an unbi-
ased redistricting plan. Article 1V, Section 6 al-
ready states that the membership of the
Commission on Legislative Apportionment com-
prises electors. This language should be adapted
to the new commission and preserved under a
constitutional amendment.

Maintain restrictions on who can serve on
the commission, to minimize potential conflicts
of interest. Article IV, Section 6 prohibits gov-
ernment officers and employees, other than no-
taries and members of the armed forces reserve,

from serving on the Commission on Legislative
Apportionment and states that commissioners wilt
be ineligible for election to the legislature for two
years after their commission appointment.
Michigan’s restrictions are relatively minor com-
pared to the strong standard that, for example,
California sets. A Michigan constitutional amend-
ment should include, at minimum the existing
constitutional language. The state may wish to
consider more stringent language. California,
which has particularly strong language, prohib-
its among other things, members of its commis-
sion from being current or recent elected offi-
cials; candidates for public office; officers,
employees, or paid consuitants of political par-
ties or of certain political campaign committees;
registered lobbyists; legislative staff; and blood
or legal members of certain public officials’ im-
mediate families.5¢ California also prohibits mem-
bers of its commission from holding elective of-

Jof i 1
012 rnnortarzt Dates F:Imq Deadlme 346119 7. pdf.
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fice for ten years from the date of appointment
and from holding appointive public office, serv-
ing as staff to certain federal and state officials,

and registering as a lobbyist for five years from
the date of appointment.s”

' Reqmre the legislature to fund the oommls-
_sion before appointing

comm:ssmners To minimize

mission approves is final and is not o subject to
legislative or gubernatorial approval. Legislators
and the governor, like the rest of the public,
should have opportunities to provide input be-
fore plans are developed and feedback on the
proposed plan, without compromising the
commission’s independence. Legislators and the

governor, like other Michigan elec-

1 tors, have legal standing to chal-

the opportunity for the legisla-
ture to control the commission
using its appropriation power, !
Arizona and California require
that their legislatures fund their
redistricting commissions be-
fore appointing commiission-
ers.%® Michigan should include

The fundihg of the commis-

! commissioners should oc-
cur in the year of the fed-

to control the commission.

sion and appointment of

eral census to minimize op- |
portunity for the legislature

i

lenge final plans under Article 1V,
Secfion 6. This language should
be preserved under a constitutional
amendment. Florida and North
Carolina use a similar approach.™

Frequency

. Permit redistricting to occur

similar language in its Consti-
tution. The California Govern-
ment Code requires, in each
year ending in nine, that the governor’s budget
and the subsequent legisiative Budaet Act include
“sufficient” funding, which is described in more
detail, for the state’s redistricting commission; it
also enables the legislature to “make additional
appropriations in any year in which it determines

that the commission requires additional funding

in order to fulfill its duties.”®

Require appointment of commissioners by
December 31 of the year of the federal
decennial census. Having a deadiine for the
appointment of commissioners ensures that the
commission will have sufficient time to elect a
member who is unaffiliated with any political
party before Michigan receives its redistricting
data. In doing so, the commission will be able
to hit the ground running when it receives the
data. California’s deadline of December 31 of
each year ending in zero™ is ideal because this
is the deadline for the U.S. Census Bureau to
deliver to the President the state resident and

apportionment populations.

State that the commission’s plan is final.
A constitutional amendment should include ex-
plicit language stating that the plan that the com-

i only after the federal decen-

nial census. A constitutional
amendment to improve Michigan's redistricting pro-
cess should build on the foundation that Michigan
law currently provides. PA 463 of 1996 requires that
legislative redistricting occur once every ten years,
beginning November 1, 2001, to coordinate with the
decennial census. PA 221 of 1999 states the same

- requirement for congressional redistricting; although

the Michigan Supreme Court ruled in 2002 that this
act is not binding.”? A constitutional amendment
should make it clear that redistricting should occur
only once every ten years.

Process

Maintain the description of redistricting re-
sponsibilities, procedures, and timeline. The
redistricting process described in Article IV, Section
6 should be retained. It identifies the secretary of
state as the Commission on Legislative
Apportionment’s secretary and technical services
provider, empowers the Commission to elect a chair-
man and make its own procedural rules, states that
commissioners should be compensated as defined
by law, requires a majority of commissioners to sup-
port all final commission decisions, and lays out a
timeline for the redistricting process.

28
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Transparency and Public Engagement

Although the Michigan Open Meetings Act requires
that public bodies provide adequate notice of up-
coming meetings and make available recordings and
transcripts of hearings, redistricting provisions should
go further in ensuring transparency and offering
meaningful opportunities for inter-

ested parties and the public to par- ;- e e

nal plan. Michigan’s existing constitutional language
suffices in fulfilling this provision; it should be main-
tained. Article 1V, Section 6 requires that the secre-
tary of state keep a public record of the proceedings
of the Commission on Legislative Apportionment and
that the final plan be published within 30 days of
the Commission adopting it.

—— Legal Standing

ticipate. A constitutional amend-
ment should include language
stating that the Commission will:

« Hold public hearingsg

around the state to secure

* Redistricting provisions
should ensure transpgrency - tors’ right to challenge redis-
' and offer meaningful ' tricting plans. Articie IV, Section

opportunities for interested
i redistricting plan’s publication, any

Maintain protection of elec-

6 empowers, within 60 days of a

:

publicinput; - participate.

o Share information abouk o e e e e

the tools and-processes the -
commission will use;

« Share the préposed plan and hold public
hearings on the proposed plan; and

« Leave :;uff' cient time between the end of

the publlc comment period and the plan’s
due date in order to revise the plan based
on publlc feedback.

While no state requires this exact bundle of trans-

. parency and public engagement provisions, former

Congressman John Tanner of Tennessee introduced
a bill last year in the U.S. House, the Redistricting
Transparency Act of 2010, to require states to im-
prove their congressional redistricting processes. The
bill provides some sample language that may be
useful to Michigan policymakers as they draft statu-
tory language to provide for the implementation of
the state’s congressional and legislative redistricting
processes. It requires soliciting public input for 60
days and holding at least one public hearing prior to
the initial development of a plan, making redistrict-
ing data publicly available, offering opportunities for
public comment on the proposed plan, and leaving
at least ten days between publishing and adopting
the final plan.”

Maintain redistricting proceedings as public
record, and require the publication of the fi-

' parties and the public to

| elector to request a Michigan Su-
. preme Court review of the final
plan. If it finds that the plan is
unconstitutional, the Court may remand the plan to
the Commission on Leglslative' Apportionment for
further action, This provision should be adapted to
the new commission and preserved under a constl-
tutional amendment.

Standards

Although there is variation between Michigan’s con-
stitutional and statutory redistricting language as well
as between Michigan congressional and legislative
redistricting guidelines, many (but not all) of
Michigan’s existing requirements should be included
in a constitutional amendment. Although invalid and
potentially not binding, respectively, the Michigan
Constitution and PA 463 of 1996 include legislative
redistricting rules for maximum population variances;
preserving political boundaries; and contiguous and
compact single-member districts. While not bind-
ing, PA 221 of 1999 establishes guidelines for draw-
ing Michigan’s congressional districts. The guide-
lines comprise provisions for strict population equity,
upholding the Voting Rights Act, preserving political
boundaries, contiguity, compactness, single-mem-
ber districts, and numbering districts. Congressional
redistricting guidelines have never been in the Michi-
gan Constitution. However, because of the impor-
tance of having binding congressional redistricting
standards, they shouid be.
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In general, requirements should be limited in order
to provide the commission flexibility in drawing dis-
tricts that meet the most important criteria and pur-
poseful in order to avoid unintended conseguences.
The guidelines listed here do not include require-
ments like compactness and adherence to geographic
boundaries because of the arbitrary nature of these
requirements and the subsequent bias that such re-
quirements may foster. Moreover, they do not in-
clude criteria regarding individual

Maintain the requirement that districts be
contiguous. The existing language in Article
IV, Sections 3 and 4 is effective in clearly com-
municating this requirement. It should be ex-
tended to apply to congressional districts as well.

Maintain the requirement to adhere as
close to political boundaries as possible.
Article 1V, Section 3 prescribes for districts “ad-
hering to county lines” and directs

residences because of the difficulty
of enforcing such a requirement. |
Finally, they do not include a re-
quirement for district competitive-
ness because of the lack of evi-
dence demonstrating that it is

possible or helpful to engineer :

competitive elections,

*CRC recommends new
| standards comprising pro-
. visions for population eg-

| ngl -
' uity, single-member dis . be used to implement this provi-

~ tricts, contiguity, adherence ' ¢ion, pa 463 of 1996 provides a

. to political boundaries, and

| preserving communities of

districts to “follow city and town-
ship boundaries where applicable.”

-+ At minimum, this language should

be preserved under a constitu-
tional amendment. Statute should

. more detailed description of how

to preserve boundaries but does

» Require strictly equal lnterest
. populations_among con-
aressional districts, and

limit legislative districts’ populatlon varia-

tion to five percent above or below the
ideal district size. Existing technology and con-
gressional districts’ large sizes make it relatively
easy to create districts with little to no popula-
tion variation. Thus, congressional districts
should have strictly equitable populations, as PA
221 of 1999 prescribes. Article 1V, Section 3
currently altows legislative district populations to
vary by up to 25 percent above or below the
ideal district size, which is almost certainly is a
violation of the federal Constitution. . Legislative
districts should maintain populations that vary
no more than five percent above or below the
ideal district size, as PA 463 of 1996 states.

« Maintain the requirement for single-mem-
ber districts. Federal law requires single-mem-
ber congressional districts. A Michigan constitu-
tional amendment should require single-member

legislative districts, preserving language already
in Articte IV, Sections 2 and 3.

! not apply to congressional districts.
- Additionally, PA 116 of 2001 de-
- *- fines one way of counting the num-

ber of pOIIttCa| boundary breaks; language like
“this is necessary in order to implement a consti-

tutional requirement for preserving political

- boundaries, particularly because counting bouind-

ary breaks can often be contentious.:

Preserve communities of interest. A con-
stitutional amendment could alsoprovide that
the redistricting commission should account for
communities of interest in its work. Details of
what constitutes a community of interest shoufd
be provided in state law, not the constitution.
PA 221 of 1999 includes fanguage requiring that
the Voting Rights Act be upheid; this act is not
binding. Arguably communities of interest would
extend beyond ethnicity to economic and social
interests. '
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Conclusion

Redistricting is fundamental to democracy because
it matches potential candidates to constifuencies,
setting the parameters for representation. As such,
detailed policies contained in the U.S. and state gov-
ernments’ fundamental laws should govern redis-
tricting. The U.S. Constitution mandates equal rep-
resentation among districts, and the Voting Rights
Act requires that states provide minority groups an
equal opportunity to elect candidates of their choice.
While most states have secondary guidelines to con-
strain the redistricting process—such as that districts
adhere to political boundaries, preserve communi-
ties of interest, and be contiguous and compact—
Michigan remains without even the most basic guide-
lines for congressional redistricting and with
precarious guidelines for legislative redistricting.

With Michigan having lost population for the first
time since the U.S, government began the census
and significant population shifts throughout the state

redistricting will result in significant changes to the
maps of Michigan’s legislative and congressional dis-
tricts. A clearly defined and transparent process
etched into Michigan’s Constitution is the best solu-
tion for improving Michigan’s redistricting process.

Each of the Michigan Constifutions has contained spe-
cific legislative apportionment provisions. This sug-
gests that voters have deemed it unwise to leave the
matter to the discretion of any branch of state gov-
ernment, including the judiciary. Given the historical
preference of Michigan voters, and due to the funda-
mental importance of redistricting, state constitutional
provisions specifying what entity should bear respon-
sibility for the process and what standards should
govern the process would seem a prudent recourse.
A new redistricting process designed to produce dis-
tricts that are drawn in conformance with specific stan-
dards is imperative to ensure the unbiased and effec-
tive representation of Michigan citizens.
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Appendix A
2001 Congressional, Michigan House of Representatives
and Michigan Senate Districts

Map 9
Michigan’s 15 Congressional Districts
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Source: State of Michigan website, ywww.michigan.gov/documents/Conaress0i-state-E 43697 7.odf.
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Map 10
Michigan’s 110 State House of Representative Districts

Source: Michigan House of Representatives website, www house,mi.gov/district maps/HCUSE%20MASTER . pdf
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Map 10
Michigan’s 38 State Senate Districts

Source: Michigan Senate website, www.michigan.gov/documents/Senate state 16748 7.pdf.
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Appendix B
Method of Equal Proportions

Under the Method of Equal Proportions, Congress assigns seats based on states’ priority values, a state’s
population divided by the square root of the product of the number of seats up to that point in the reappor-
tionment process and the number of seats if it were to receive the next seat. The state with the highest
priority value in each round receives the seat, until all 385 seats are assigned.” For example, if a state has a

_ - - 40,000,000
- population of 40 million, it's priority value for the 51 seat is W" = 2§.284 271 25 | If this value is the

highest among all states, it will receive the 515 seat and have two seats. If it receives the 51 seat, its priority

' 40 000,000
value for the 52 seat waH decrease to —"ﬁ?;—- = 16,329,931 62 if not, its prlorlty value for the 52™ seat
will remain 28,284,271.25. D . e e
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